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§1605.16

calculated, posted, and charged to the
employing agency (or forfeited to the
TSP) in accordance with §1605.2. The
employing agency will be apprised of
the breakage due for each record re-
ported on the late submission.

(d) If the ‘“‘as of”” date of a late Roth
contribution is earlier than the partici-
pant’s existing Roth initiation date,
the TSP will adjust the participant’s
Roth initiation date.

[68 FR 35501, June 13, 2003, as amended at 77
FR 26426, May 4, 2012]

§1605.16 Claims for correction of em-
ploying agency errors; time limita-
tions.

(a) Agency’s discovery of error. (1)
Upon discovery of an error made within
the past six months involving the cor-
rect or timely remittance of payments
to the TSP (other than a retirement
system misclassification error, as cov-
ered in paragraph (c) of this section),
an employing agency must promptly
correct the error on its own initiative.
If the error was made more than six
months before it was discovered, the
agency may exercise sound discretion
in deciding whether to correct it, but,
in any event, the agency must act
promptly in doing so.

(2) For errors involving incorrect
dates of birth caused by employing
agency error that result in default in-
vestment in the wrong L Fund, the em-
ploying agency must promptly notify
the TSP that the participant is enti-
tled to breakage if the error is discov-
ered within 30 days of either the date
the TSP provides the participant with
a notice reflecting the error or the date
the TSP makes available on its Web
site a participant statement reflecting
the error, whichever is earlier. If it is
discovered after that time, the employ-
ing agency may use its sound discre-
tion in deciding whether to pay break-
age, but, in any event, must act
promptly in doing so.

(b) Participant’s discovery of error. (1)
If an agency fails to discover an error
of which a participant has knowledge
involving the correct or timely remit-
tance of a payment to the TSP (other
than a retirement system
misclassification error as covered by
paragraph (c¢) of this section), the par-
ticipant may file a claim with his or
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her employing agency to have the error
corrected without a time limit. The
agency must promptly correct any
such error for which the participant
files a claim within six months of its
occurrence; if the participant files a
claim to correct any such error after
that time, the agency may do so at its
sound discretion.

(2) For errors involving incorrect
dates of birth that result in default in-
vestment in the wrong L Fund of which
a participant or beneficiary has knowl-
edge, he or she may file a claim for
breakage with the employing agency
no later than 30 days after either the
date the TSP provides the participant
with a notice reflecting the error or
the date the TSP makes available on
its Web site a participant statement re-
flecting the error, whichever is earlier.
The employing agency must promptly
notify the TSP that the participant is
entitled to breakage.

(3) If a participant or beneficiary
fails to file a claim for breakage for er-
rors involving incorrect dates of birth
in a timely manner, the employing
agency may nevertheless, in its sound
discretion, pay breakage on any such
error that is brought to its attention.

(c) Retirement system misclassification
error. Errors arising from retirement
system misclassification must be cor-
rected no matter when they are discov-
ered, whether by an agency or a partic-
ipant.

(d) Agency procedures. Each employ-
ing agency must establish procedures
for participants to submit claims for
correction under this subpart. Each
employing agency’s procedures must
include the following:

(1) The employing agency must pro-
vide the participant with a decision on
any claim within 30 days of its receipt,
unless the employing agency provides
the participant with good cause for re-
quiring a longer period to decide the
claim. A decision to deny a claim in
whole or in part must be in writing and
must include the reasons for the de-
nial, citations to any applicable stat-
utes, regulations, or procedures, a de-
scription of any additional material
that would enable the participant to
perfect the claim, and a statement of
the steps necessary to appeal the de-
nial;
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(2) The employing agency must per-
mit a participant at least 30 days to ap-
peal the employing agency’s denial of
all or any part of a claim for correction
under this subpart. The appeal must be
in writing and addressed to the agency
official designated in the initial deci-
sion or in procedures promulgated by
the agency. The participant may in-
clude with his or her appeal any docu-
mentation or comments that the par-
ticipant deems relevant to the claim;

(3) The employing agency must issue
a written decision on a timely appeal
within 30 days of receipt of the appeal,
unless the employing agency provides
the participant with good cause for re-
quiring a longer period to decide the
appeal. The employing agency decision
must include the reasons for the deci-
sion, as well as citations to any appli-
cable statutes, regulations, or proce-
dures; and

(4) If the agency decision on the ap-
peal is not issued in a timely manner,
or if the appeal is denied in whole or in
part, the participant will be deemed to
have exhausted his or her administra-
tive remedies and will be eligible to file
suit against the employing agency
under 5 U.S.C. 8477. There is no admin-
istrative appeal to the Board of a final
agency decision.

[66 FR 44277, Aug. 22, 2001, as amended at 70
FR 32212, June 1, 2005; 80 FR 57070, Sept. 22,
2015]

§1605.17 Redesignation and re-

characterization.

(a) Applicability. This section applies
to the redesignation of contributions
which, due to employing agency error,
were contributed to the participant’s
traditional balance when they should
have been contributed to the partici-
pant’s Roth balance or were contrib-
uted to the participant’s Roth balance
when they should have been contrib-
uted to the participant’s traditional
balance. This section also applies to
the recharacterization of contributions
which, due to employing agency error,
were contributed as tax-deferred con-
tributions when they should have been
contributed as tax-exempt contribu-
tions (or vice versa). It is the responsi-
bility of the employing agency to de-
termine whether it has made an error

§1605.21

that entitles a participant to error cor-
rection under this section.

(b) Method of correction. The employ-
ing agency must promptly submit a re-
designation record or a recharacteriza-
tion record in accordance with this
part and the procedures provided to
employing agencies by the Board in
bulletins or other guidance.

(c) Processing redesignations and re-
characterizations. (1) Upon receipt of a
properly submitted redesignation
record, the TSP shall treat the erro-
neously submitted contribution (and
associated positive earnings) as if the
contribution had been made to the cor-
rect balance on the date that it was
contributed to the wrong balance. The
TSP will adjust the participant’s tradi-
tional balance and the participant’s
Roth balance accordingly. The TSP
will also adjust the participant’s Roth
initiation date as necessary.

(2) Upon receipt of a properly sub-
mitted recharacterization record or re-
characterization request, the TSP will
change the tax characterization of the
erroneously characterized contribu-
tion.

(3) Agency Automatic (1%) Contribu-
tions and matching contributions can-
not be redesignated as Roth contribu-
tions or recharacterized as tax-exempt
contributions.

(4) There is no breakage associated
with redesignation or recharacteriza-
tion actions.

[77 FR 26426, May 4, 2012]

Subpart C—Board or TSP Record
Keeper Errors

§1605.21 Plan-paid
other corrections.

breakage and

(a) Plan-paid breakage. (1) Subject to
paragraph (a)(3) of this section, if, be-
cause of an error committed by the
Board or the TSP record keeper, a par-
ticipant’s account is not credited or
charged with the investment gains or
losses the account have received had
the error not occurred, the account
will be credited accordingly.

(2) Errors that warrant the crediting
of breakage under paragraph (a)(l) of
this section include, but are not lim-
ited to:
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